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Case No. 14034.A

[Date], 2014

[Mr. Smith]
Deputy Commissioner

Department of [X]
[address]
Chicago IL 606xx
You are a Deputy Commissioner in the Department of [X] (“X”).  On [Date], 2014, you asked the Board whether and how §2-156-111(d) of the Governmental Ethics Ordinance (“Ordinance”) applies to [Ms. Green], an [operative] [X] has hired to work as a[n] [Special operative].  She is scheduled to begin her City employment on [Date].  [Ms. Green] currently is employed as a[n] [Special operative] with [Y] Corporation (“Y”).  In [Date] 2014, [Y] will merge into and become a wholly-owned subsidiary of [Z Innovation] Corporation (“Z”). Both [Y] and [Z] are currently contractors with [X], but have no joint projects with the City. You asked whether [Ms. Green] will be prohibited for her first two years of City employment from acting in a decision-making capacity not only with respect to matters involving [Y] (her current and soon-to-be immediate pre-City employer), but also with respect to any and all matters involving [Z]. 

SUMMARY

Having carefully considered the facts presented (as set forth below) in light of this provision, as well as prior Board decisions and corporate law in general, we have determined that: (i) -111(d) does not prohibit [Ms. Green] from working on or making decisions with respect to [Z]’s existing or new City contracts or projects, provided [Z]’s soon-to-be-formed [Y] subsidiary has had and will continue to have no participation or involvement in those contracts or projects; but (ii) she will be prohibited for two years from [Date], 2014 from becoming involved in a decision-making capacity on any City contracts or projects in which [Y] has been involved or performed work, or in which [Z]’s soon-to-be-formed [Y] subsidiary becomes involved or performs work.

FACTS
You said that [Ms. Green] is currently employed as a[n] [Special operative] at [Y]. From you and public sources, we have learned that [Y] is a publicly traded, fully integrated [special operations] and technical services corporation with [many] employees in [many] countries.  It is headquartered in [city].  [Y] is a [X] vendor in the same field in which [Ms. Green] will work with [X]. Pursuant to §2-156-111(d) of the Ordinance
, [Ms. Green] will be prohibited for her first two years as a City employee, i.e., until [Date], 2016, from participating in a decision-making capacity with respect to contracts, projects or other matters involving [Y]. However, by the end of [date] 2014, [Y] and [Z] will merge, and will be called [Z] Corporation. [Z] is also a publicly traded company, and provides [operative], technical and management support services.  It has [many] employees in [many] countries. Its main worldwide office is located in [city].  [Z] is also a [X] vendor. After the merger, [Y] will be renamed as [A], and will become a wholly-owned subsidiary of [Z].  

In [Z]’s and [Y]’s marketing materials and press releases, and in [Z]’s [Date], 2014 S-4 filed with the Securities and Exchange Commission, [Z] has disclosed, among other things, that, post-merger, [Y] (albeit with a changed name and structure—it will be reorganized as a [corporation] (“A”))--shall survive as a wholly-owned subsidiary, with [Z] as the parent. The S-4 and the marketing material also disclose that: (i) two current [Y] board members will sit on the post-merger [Z] board; (ii) the new company’s headquarters will be at [Z]’s [city] office, though [Y]’s [city] office will remain open; (iii) in the “combined companies,” the (former) [Y] shareholders will own approximately [xx]% of the outstanding stock; (iv) the [Y] shareholders will transfer their shares to [Z] for a combination of [Z] stock and cash; and (v) [Y]’s CEO noted that “[o]ur two businesses are complementary, and our cultures are highly compatible.”

ISSUE
We address whether, as a result of this merger, [Ms. Green] would be prohibited for the first two years of her City employment from acting in a decision-making capacity with respect to [Z] matters or projects that do not or will not involve [Z]’s soon-to-be-formed [Y] subsidiary. Put another way: must she recuse herself (for her first two years with [X]) from making decisions on City work for any work performed by [Z], or for just work or projects performed by or involving its [Y] subsidiary?  This Ordinance provision is relatively new, and became effective on November 1, 2012.  This is a question of first impression. 

LAW AND ANALYSIS
The question arises under §2-156-111(d) of the Ordinance, entitled “Prohibited Conduct.”  It states, in relevant part:

No city employee…shall personally participate in a decision-making capacity, for a period of two years form the date of employment … in a matter that benefits his or her immediate former employer…

As you have correctly recognized, as [Y] is her immediate pre-City employer, this section clearly prohibits [Ms. Green] from participating in a decision-making capacity with respect to [Y]’s City work for her first two years of City employment, even after the merger (see footnote 2, below).  But, it does not on its face provide a clear answer to the question of whether [Ms. Green] is prohibited from participating in a decision-making capacity with respect to any or all of [Z]’s (other) City work, even work in which [Y] is not currently or would not be involved once it becomes a wholly-owned [Z] subsidiary. We resolve this question by looking to corporate law and two prior Board decisions. 

First, in merger and acquisition law, as in corporate law generally, after this merger is consummated, [Y] will, as a legal matter, survive as a wholly owned subsidiary of [Z], and will constitute a legally separate entity from [Z].
 However, a shareholder (particularly a parent corporation) and its subsidiary corporation may “collapse” into one and the same entity or person if the shareholder dominates the subsidiary for purposes inconsistent with the privilege of limited liability (this is the same principle that applies when courts “pierce the corporate veil” and conclude that shareholders or corporate owners have too extensively mixed their personal business or assets with the corporation’s, so that, e.g., creditors of the corporation may go after the shareholder’s otherwise “personal” or non-corporate assets). We have no indication that such extensive mixing will occur here. 
Second, on [date], 2014, when she starts her City employment, [Ms. Green] will have been an employee solely of [Y], not of [Z], because the effective date of the merger is posited after [date], 2014 (sometime in [date] 2014). [Ms. Green] will never have been employed by [Z].  Combining this fact together with the application of the corporate law principle cited above (that, after the merger, the parent [Z] and its wholly-owned subsidiary, named [A], will still be separate legal persons, though they will continue to be “affiliated” companies3) the Board concludes that §2-156-111(d) will not restrict her from participating in a decision-making capacity with respect to City work involving [Z] that does not involve its soon-to-be-formed [Y] subsidiary. The Board also concludes that, because [Ms. Green] was employed by [Y] before its merger into [Z], and because [Y] will survive the merger, albeit in a re-organized manner, [Ms. Green] will be prohibited from becoming involved in a decision-making capacity on any [Y] contracts (or other [Y]-City work) that is assumed by [Z] from [Y] pursuant to the merger or that is generated by the new [Y] subsidiary. 
DETERMINATION
For the foregoing reasons, the Board determines that: (i) §2-156-111(d) does not prohibit [Ms. Green] from working on or making decisions with respect to [Z]’s existing or new City contracts or projects, provided [Z]’s soon-to-be-formed [Y] subsidiary has had and will continue to have no participation or involvement in those contracts or projects; but (ii) she will be prohibited for two years from [date], 2014 from becoming involved in a decision-making capacity on any contracts or projects in which [Y] has been involved or performed work, or in which [Z]’s soon-to-be-formed [Y] subsidiary becomes involved or performs work. 

The Board’s determinations do not dispose of all the issues relevant to this situation, but are based solely on the application of the City’s Governmental Ethics Ordinance to the facts stated in this opinion. If the facts presented are incomplete or incorrect, please notify us immediately, as any change in the facts may alter our opinion. Other laws or rules may also apply.
RECOMMENDATION
[Ms. Green] will start her City service on [date], 2014 and her immediate pre-City employer, [Y] has matters ongoing with [X].  Thus, we recommend and advise you that [X] put in place procedures ensuring that, for two years from her start date, [X] personnel know that [Ms. Green] cannot work on any City work or City contracts involving [Y] or its soon-to-be-formed successor (the subsidiary of [Z]).

RELIANCE
This opinion may be relied upon by any person involved in the specific transaction or activity with respect to which this opinion is rendered.
RECONSIDERATION
If there are additional material facts and circumstances that were not available to the Board when it considered this case, you may request reconsideration of the opinion. As provided by the Board’s Rules and Regulations, a request for reconsideration must: (i) be in writing; (ii) explain the material facts and circumstances that are the basis for the request; and (iii) be received by the Board within fifteen City business days of the date of this opinion. 

Stephen W. Beard, Chair

____________________
� “No city employee or official shall personally participate in a decision-making capacity, for a period of two years from the date of employment…, in a matter that benefits his or her immediate former employer…”


� Forsythe v. Clark USA Inc. Nos. 1-04-0448, 1-04-0450 cons. (1st Dist, 4th Div. September 29, 2005) (“Under Illinois law, a corporation is deemed a distinct legal entity, separate from other corporations with which it may be affiliated.”). See Daley v. American Drug Stores, Inc., 294 Ill. App. 3d 1024, 1027 (1998); and see also United States v. Bestfoods, 524 U.S. 51, 141 L.Ed.2d 43, 118 S.Ct. 1876 (1998) (Dissent: “It is a general principle of corporate law***that a parent corporation***is not liable for the acts of its subsidiaries. [Citations] Thus it is hornbook law that ‘the exercise of the “control” which stock ownership gives to stockholders…will not create liability beyond the assets of the subsidiary’.” Quoting W. Douglas & C. Shanks, Insulation From Liability Through Subsidiary Corporations, 39 Yale L.J. 193, 196 (1929)).


We note that the [Z-Y] transaction is structured as a reverse triangular merger. For our purposes this first means that [Y] will survive as a wholly-owned subsidiary of [Z]. Meso Scale Diagnostics, LLC et al. v. Roche Diagnostics GMBH et al., (C.A. No. 5589-VCP Chancery DE March 8, 2013). In addition, there will be a conversion of the subsidiary into a [corporation], [A].  This means that the subsidiary’s rights, property, contracts and obligations will follow to the [corporation]. See Id.; see also NDC LLC v. Topinka, 871 N.E.2d 210 (Ill. App. 2007) (applying Delaware law, tax obligation followed to the converted business in its new organizational structure). Moreover, the purpose of the reverse revolving door provision would be frustrated if the Board did not prohibit [Ms. Green] from performing in her City job work with which she is familiar with or for her former employer (and perhaps her former colleagues) no matter its business structure and whether she is exercising control over “current” or “new” City work. The purpose of the provision in the Ordinance is to prohibit actual or apparent favoritism, and to prevent inadvertent disclosure of confidential information. Report of the Chicago Ethics Reform Task Force: Part I, Recommendation 19, pp. 33-34. 


3 We have applied principles of corporate law in resolving past cases as well.  Case 03010.55.CF was an investigation into two campaign contributions to an alderman, which, together, amounted to more than the limit of $1,500.  Each came from business entities with different names (not parent-subsidiary), but which, the Board’s investigation showed, were operationally connected. The attorney for the two companies argued that the “contributions in question came from two (2) separate and distinct corporate entities” and thus should be subject to two separate $1,500 contribution limitations to City elected officials. The Board applied corporate law principles in determining whether – for campaign financing purposes – the two entities were “affiliated.” (In this case, [Z] and its soon-to-be-formed [Y] subsidiary will be “affiliated” persons, but that is not the issue here.) The facts adduced led the Board to determine that these two entities were, indeed, “affiliated companies” for campaign financing purposes only based upon “common control’ of the two entities, and thus their contributions to the alderman were aggregated. Id. See also Case No. 03051.A, which was an Employment of Relatives (nepotism) case. There a deputy commissioner managed a City contract with one operating division of a large, multinational, publicly-traded company [Division A].  She found out that her nephew had taken a position with a different operating division of the company [Division E]. The question, under §2-156-130(b) of the Ordinance, was whether the deputy could continue to manage the City contract with Division A. The Ordinance provides that “[n]o… employee shall exercise contract management authority where any relative…of the…employee is employed by…persons doing city work over which the city…employee has or exercises contract management authority.” The Board determined that the deputy could continue to manage City work with division A because: (i) her nephew’s employment was with division E; (ii) these divisions had no operating connection with each other; (iii) had separate budgets, businesses, employees, customers, product lines and operations; (iv) did not control each other; and (iv) the deputy had no contact with the nephew’s division. Id. In this case, corporate law provides that the parent controls the subsidiary; however it also provides that the two entities are legally distinct. In Case No. 03051.A there were separate divisions which did not control each other, but, they too, as found by the Board, were legally distinct. It was, in that case, the company’s corporate structure, using factually separate divisions, which led the Board to conclude the deputy could continue to manage that part of the company, division A, with whose City business she was involved. Similarly, in our case, accepted corporate law provides that the parent, [Z], is legally distinct from its soon-to-be subsidiary (Ms. Green’s former employer), which is the pre-merger [Y].





