Case No. 18022.A   July 23, 2018


CONFIDENTIAL

ADVISORY OPINION
[Date] 2018

[Mr. Ed Smith]

Re: Case No. 18022.A, Campaign Financing

Dear Mr. Smith:

INTRODUCTION.  You are an attorney representing [John Doe].  On [date], 2018 you sent a letter to our Executive Director requesting a formal Board advisory opinion addressing whether the $1,500 campaign contribution limit in §2-156-445(a) of the City’s Governmental Ethics Ordinance (the “Ordinance”) applies to your client.  You explained that your client has made large charitable donations directly and indirectly to the City and [a] Chicago [sister-agency] (the “sister-agency”), and these donations are memorialized in written contracts (copies of which you sent our Executive Director). You also said your client wishes to make a campaign contribution to a candidate for elected City office in an amount greater than the Ordinance’s $1,500 limit per calendar year/per candidate contribution limit.  You have requested an opinion addressing whether, by virtue of these donations, your client is “doing business” with the City or [sister-agency] and thus subject to this contribution limit.
As explained below, the Board has analyzed the contracts memorializing the donations your client made under the relevant provisions of the Ordinance.  We have concluded that your client is not, by virtue of these charitable donations and the contracts memorializing them, “doing business with” the City or the [sister-agency] within the meaning of that phrase in the Ordinance.  Thus, we have determined that your client is not thereby subject to the Ordinance’s $1,500 per calendar year/per candidate limitation.  

Our determination is based on our conclusion that, under relevant tax and charitable donation laws, the parties were required to enter into contracts to ensure that: (i) your client received proper tax treatment for these donations under federal law; (ii) the [sister-agency] spends the donated funds solely for charitable purposes; and (iii) the [sister-agency] outlines the specific naming rights offered by it.  Under tax and charitable donation law, a contract is merely the donative vehicle, and is not itself the fundamental purpose of the parties’ dealings.  The contracts in this case are qualitatively different from the standard type of procurement contract for goods or services that, we have previously recognized, is intended to be covered in the phrase “doing business with” the City or the [sister-agency], etc., §2-156-445(a) of the Ordinance. 

FACTS. We here summarize the letters and agreements you attached to your request for this advisory opinion.

1. The Donation Agreement Between the [sister-agency] and your client for the [Project], dated [a date] (“Project Agreement”).  Per the terms of the [Project Agreement], your client agreed to donate [monetary amount] to the [sister-agency] (the “[Project] Donation”) to enable it to [carry out the nature of the Project]. The [Project Donation] will be paid in [a number of] equal installments – each installment due upon the [sister-agency’s] completion of specific segments of the [Project]. The [sister-agency] agreed to use the [Project Donation] only as permitted pursuant to §501(c)(3) of the Internal Revenue Code.  In recognition of the [Project Donation], the [sister-agency] agreed to give recognition rights to your client in the form of signs [associated with the Project], as specified in the [Project Agreement].  The parties also agreed to coordinate events and publicity surrounding this [Project].  To date, [monetary amount] has been paid from your client to the [sister-agency] in support of the [Project].   

2. The Agreement between the [Special] Foundation and the [sister-agency], dated [a date]. Pursuant to a[n] [dated] letter, your client, a donor to the [Organization] Fund (the “Fund”), recommended [monetary amount] grant from the [Fund] to the [Special] Foundation (“Foundation”) for the benefit of the [sister-agency] (specifically, for improvements to the [Improvements]) (the “Improvements Grant”). In recognition of the [Improvements Grant], the [sister-agency] recognized your client with a sign adjacent to the [sub-improvement] located in [the Improvements].  The [Foundation] and the [sister-agency] are tax exempt as public charities under §§501(c)(3) and 509(a)(1) of the Internal Revenue Code of 1954 (as amended).  The [Improvements Grant] has been paid in full.   

3. The Representation Letter for the [A] Foundation Inc. and the [sister-agency]. Pursuant to a letter dated [a date], your client, as a donor to the Fund, recommended that the Fund make a [monetary amount] grant from the Fund to the [A Foundation Inc.] (the “A Grant”).  The [A Grant] will enable the [A Foundation] and the [sister-agency] to enhance underserved communities by building [A havens]                                         .  The [A      Foundation] and the [sister-agency] agreed to use the [A Grant] only in furtherance of erecting the [havens].  In recognition of the [A Grant], the [A Foundation] and the [sister-agency] agreed (i) to provide an unrestricted indemnity to your client in connection with the [A Grant] and (ii) to recognize your client with signage adjacent to each [haven].  The [A Foundation] and the [sister-agency] are tax exempt as public charities under §§501(c)(3) and 509(a)(1) of the Internal Revenue Code of 1954 (as amended).  The [A Grant] has been paid in full.  

4. The Representation Letter with the [Infrastructure Fund] dated [a date]. Pursuant to a letter dated [a date], your client, as a donor to the Fund, recommended that the Fund make a [monetary amount] grant from the  Fund to the [Infrastructure Initiative] (the “Infrastructure Grant”).  The [Infrastructure Grant] will enable the [Infrastructure Initiative] to work with the City of Chicago to [address infrastructure] through the construction of new [centers], [technology], [innovation], and [increased access].  In recognition of the [Infrastructure Grant], the (i) City of Chicago agreed to provide an unrestricted indemnity to your client and the [Infrastructure Fund] in connection with the [Infrastructure Grant], (ii) the [Infrastructure Fund] agreed to provide [reports] and supplemental materials related to the use of the [Infrastructure Grant] for your client’s approval and (iii) the [Infrastructure Find] and the City of Chicago issued a press release recognizing your client’s recommendation of the [Infrastructure Grant].  The [Infrastructure Fund] is tax exempt and/or also a public charity under§§501(c)(3) and/or 509(a)(1) of the Internal Revenue Code of 1954 (as amended).  The [Infrastructure Grant] has been paid in full.    

Summary of Telephone Conversation

On or about [date], 2018, you and a member of our legal staff spoke by telephone. You explained that your client memorializes his charitable gifts and recommendations in agreements for several reasons, including: (i) ensuring that donor’s (here, your client’s) donations are used solely for charitable purposes; (ii) outlining the naming rights offered by the charitable donee; and (iii) ensuring that your client will be defended and indemnified from any claims that may be made against him by third parties relating to the charitable donee’s operations or its use of the donation(s).  You also explained that the agreements and letters at issue here were drafted so that, if either party does not perform, both parties will attempt informal resolution rather than resort first to legal process.  

Also, critically, for purposes of our analysis in this case, you explained that, in your judgment as your client’s charitable gifting, and tax counsel, written agreements and letters explicitly reciting both the “tax status” of gift recipients (that is, a “public charity” or an entity that receives “public benefits”) and the intended tax treatment of the transactions by both parties are necessary to ensure that donors like your client receive proper tax treatment from the Internal Revenue Service with regard to charitable donations.  You also confirmed that the Fund vehicle was used by your client to allow his donations to be disbursed by a qualified administrator and to ensure that he would receive the intended tax treatment. 

LAW AND ANALYSIS  

1.  The City’s Campaign Financing Ordinance.  Section 2-156-445(a) of the Ordinance, entitled “Limitation on Contributions to Candidates and Elected Officials,” provides, in relevant part:
No person who has done business with the city, or with the Chicago Transit Authority, Board of Education, Chicago Park District, Chicago City Colleges, or Metropolitan Pier and Exposition Authority within the preceding four reporting years or is seeking to do business with the city, or with any of the other aforementioned entities, and no lobbyist registered with the board of ethics shall make contributions in an aggregate amount exceeding $1,500.00: (i) to any candidate for city office during a single candidacy; or (ii) to an elected official of the government of the city during any reporting year of his term …
To be subject to the $1,500 contribution limitation, then, a person or entity, including a donor like your client, must be a lobbyist or “doing” or “seeking to do business” (or have done business in the last four years) with the City or one of its named sister agencies, such as the [sister-agency].  Your client is not a registered lobbyist, and nothing in the record indicates that he is “seeking to do business” with the City or [sister-agency] as that phrase is defined.  Therefore, as you recognize, the issue before the Board is whether, by entering into these contracts that memorialize his charitable donations, he is “doing business” with the City or [sister-agency].

“Doing business” is defined in §2-156-010(h) as:

 [A]ny one or any combination of sales, purchases, leases or contracts to, from or with the City of any City [or named sister] agency in an amount in excess of $10,000.00 in any 12 consecutive months.
The contracts between your client and the [sister-agency] and others are, of course, contracts “with the [sister-agency]” in the strict sense. However, as we recognized in Case No. 15041.A, the relevant question in that case, and here, is not whether the Contracts are “contract[s] with the [sister-agency],” but whether, by entering into the contracts, your client and the Fund are “doing business” with the City or [sister-agency] within the scope of that phrase as used in §2-156-445. In Case No. 15041.A, we considered an analogous question.  We determined that a labor union that negotiates and enters into a collective bargaining agreement (“CBA”) – which is also a contract (in that case, with the City, not the [sister-agency]) – is not thereby “doing business” within the meaning of this §2-156-445(a). Thus, we determined, labor unions are not, by negotiating and entering into CBAs, subject to §2-156-445(a)’s campaign contribution limits (though they remain subject to the Ordinance’s other restrictions on contributions, such as not making contributions based on a mutual understanding that the recipient’s City decisions would be affected by thereby).  Our reasoning was based on our conclusion that the intention undergirding the City’s campaign financing laws (sometimes referred to as “pay-to-play” laws) is to “curtail the influence that large sums of money possessed and donated to candidates by businesses [that sell goods and services to the City] can have on the political process …” Accordingly, we held, “CBAs are not the types of contracts with government authorities that give rise to such ‘pay-to-play’ concerns …” In coming to that determination, we considered other jurisdictions’ campaign financing or “pay-to-play” laws.  Our extensive research showed that these laws “reform[ed] the way that businesses that buy and sell goods to or from or [that] are regulated by government entities participate in the political process, not in the way organized labor” so participates. Thus, we concluded, these laws are intended to limit contributions from “persons or businesses engaged in the government procurement process …” so as to “ensure that government procurement processes are fair and competitive,” and that, if the Ordinance’s drafters intended to include labor unions as subject to the Ordinance’s limitations, they would have said so explicitly.  

2. Restricted Charitable Gift Contracts. In the American economy, philanthropy and charitable giving are unquestionably important both to givers and receivers.
 Your client’s munificence, as memorialized in the contracts described above, is representative and exemplary. But, as evidenced by the very fact these contracts are necessary, philanthropy, especially to public entities, is heavily regulated by the Internal Revenue Code.  Thus, the methods used to effect charitable donations are thorough and specialized – and best practices for those representing donors entails memorialization in the form of a contract, in order to protect both the donor and the recipient, and to ensure proper tax treatment vis-à-vis the donor.
 

Equally important, restricted charitable gifts differ from other contracts in that they are subject to the tax laws governing charitable gifts, in particular the public benefit requirement.  They have a purpose qualitatively different from those of procurement contracts: “a restricted charitable gift is a transaction in which the donor transfers wealth to a charity [citing §501(c)(3) of the Internal Revenue Code], subject to a restriction specifying what the charity may or may not do with the property.”
 

Thus, even though charitable gift agreements are contracts, they fall on a point distant from procurement contracts in the same measure – albeit on a different radius – as CBAs.
  They are guided not primarily by the law of the commercial code and market, but by tax law (analogously, we noted in Case 15041.A, CBAs are governed by labor laws). There must be a “public benefit” for donations to receive the kind of tax treatment that makes them attractive to philanthropic persons. The way to minimize the risk of adverse treatment vis-à-vis the IRS memorializing them in contract form.  The tax treatment these donations would receive from the Internal Revenue Service, and thus donations such as these, would be at risk were there no formal contracts. 
“’The requirement of a public benefit is safeguarded primarily by the non-inurement rule of federal tax law and by the concept of charitable purposes. See also Internal Revenue Code §170(c)(2)(C) (allowing a taxpayer to take a charitable contribution deduction only if the contribution is made to an entity whose earnings do not ‘inure to the benefit of any private shareholder or individual’); Restatement (Third) of Trusts §28 (Am. Law Inst. 2003) (restating the standard definition of charitable purposes).’ To qualify as charitable, donative transfers must ‘accomplish objects that are beneficial to the community.’ Restatement (Third) of Trusts §28 comment. a. A contractarian analysis of restricted charitable gifts, grounded in the principle of private autonomy, is by no means incompatible with the public benefit requirement. Within wide limits, Anglo-American law generally leaves to private parties the task of determining what the proper objects of charitable activity are.”
 
In addition to helping to ensure desired tax treatment, contracts like those in this case typically include and specify naming rights requirements.
 Naming rights – public recognition of the donor’s munificence – serve as inducements to donors to provide and continue to provide public charitable gifting.  As with any contract, of course, written agreements memorializing these rights remove ambiguity and afford donors protection of their intentions, thereby helping to foster future donations.  See Reed Foundation Inc. v. Franklin D. Roosevelt Four Freedoms Park LLC,
 a case in which a New York appeals court required a recipient organization to place the donor-intended recognition text in a location to which the donee objected on aesthetic grounds.  The donor had gifted $2.5 million for the recipient to complete a Franklin D. Roosevelt park in New York.  In exchange, the donor received the right to the “carving of Recognition Text” about itself in a location specified in the gifting contract. The recipient refused to honor the provision on aesthetic grounds.  The court noted that without a contract, the donor’s wishes would have gone unheeded, which, in turn would contribute to a decrease in public charitable gifts.  The court made this clear: “failure ‘to protect the interest of donors risks the result that ‘donors may become more hesitant to contribute at all.’”
 
As we explained above, we have already determined that not all agreement between parties that become memorialized in contractual format constitute “doing business with the City” (or a sister agency). The charitable gift contracts in this case have clauses requiring the recipients to affirm that they are organized consistently with the charitable purpose requirements of the Internal Revenue Code, and covenants spelling out the recipient’s responsibilities. As such, their purpose is to memorialize the transfer of a substantial charitable gift to a government entity, not to record a market-rate exchange of taxpayer money for goods or services to the government entity.  It is the latter category of contracts that, we recognized, forms the kinds of relationships and potential for undue influence upon government officials that pay-to-play laws like §2-156-445 of the Ordinance are designed to minimize, where substantial public monies will be expended. In contrast, the contracts for charitable gifts in this case reflect an important public policy: promoting charitable donations from philanthropic individuals, who ask, in return, public recognition of their munificence, not more contracts from which they make more profit, and not more public monies to be spent on their contracts’ bids. No expenditures of public monies are involved in this situation.

DETERMINATION. For the reasons explained above, the Board has concluded that your client is not “doing business with” the [sister-agency] or City by virtue of having entered into these charitable gift contracts.  This is because these instruments, while of course contracts in the strict sense, are qualitatively different from the type of contracts intended to be covered in the Ordinance’s definition of “doing business,” where each party receives “equal” (in the market sense) consideration: goods or services for money. In contrast, here the parties were required to use the contractual format to effect your client’s charitable donations to ensure your client receives proper tax treatment from the Internal Revenue Service, that your client’s donation is spent in the way your client wishes, for charitable purposes, and that your client receives naming recognition in the way your client wishes.  Thus, we determine, your client is not, by virtue of entering into these contracts and donating, prohibited from making political contributions to candidates for City elected office in amounts that exceed the Ordinance’s $1,500 per year/per contribution limit.

The Board is aware it has interpreted the law in ways that may appear inconsistent with the plain wording of the Ordinance in this case and in Case No. 15041.A, where we held that labor unions are not subject to the Ordinance’s contribution limitations by negotiating and entering collective bargaining agreements. Our reasoning, however, is consistent throughout: that the purpose of these contribution limitations is to minimize the possibility that public monies will be misspent, or spent for reasons other than getting the taxpayers the best bargain for their dollars. That fear is not operative here, with a philanthropic donor who wishes to receive name recognition, not future contracting rights or expenditures of public monies.  Nor was it at issue in Case No. 15041.A, as to labor unions, which seek historically not to influence the way money is spent on this or that contractor, but how taxpayer money helps ensure municipal workers and laborers decent wages and benefits. 

RELIANCE. This opinion may be relied upon by any person involved in the specific transaction or activity with respect to which this opinion is rendered.
RECONSIDERATION. This advisory opinion is based on the facts set out in it. If there are additional material facts and circumstances not available to the Board when it considered this case, you may request reconsideration of this opinion. As provided in our Rules and Regulations, a request for reconsideration must: (i) be in writing; (ii) explain the material facts and circumstances that are the basis for the request; and (iii) be received by the Board within fourteen (14) days of the date of this opinion.
Sincerely,
_________________________

Chair Pro-tem
� “[American] Charitable giving continued its upward trend in 2017, as an estimated $410.02 billion was given to charitable causes…the majority of that giving came from individuals.” “Foundations – which include grants made by independent, community, and operating foundations – gave $66.9 billion…[a] 6% increase over the prior year.” “Charity Navigator,” visited July 5, 2018, at:


 � HYPERLINK "https://www.charitynavigator.org/index.cfm?bay=content.view&cpid=42" �https://www.charitynavigator.org/index.cfm?bay=content.view&cpid=42�





� See Sullivan, W., “The Restricted Charitable Gift as Third-Party-Beneficiary Contract,” 52 Real Property, Trust and Estate L. J. Spring 2017, at 90 (“Sullivan”).  For this reason, restricted gifts by contract, such as in this case, are more attractive than unilateral (that is, contract-less) gifts with restrictions, as “[t]hese [unilateral] mechanisms, which vested the donor with a possibility of reverter or power of termination, were made much less attractive in American law by the adoption of Treasury regulations in 1958 that denied a charitable contribution deduction to a donor of a defeasible property interest unless defeasance ‘appeared to have been highly improbable on the date of the gift.’” See Sullivan, at 90, fn. 48, citing Treasury Decision, 1958-1; see also Cumulative Bulletin 127, at 132. “The current regulation is drafted in stricter terms, requiring that the likelihood of defeasance be ‘so remote as to be negligible.’” Sullivan, at 90, fn. 48.  In other words, the Internal Revenue Service has in effect made it necessary for charitable donors to reduce their donations to contractual form in order to help ensure that these donations receive full deductibility, whereas, by contrast, the desired tax treatment for “unilateral” (unmemorialized, contract-less) gifts are more likely to be challenged by the Internal Revenue Service. 





� Sullivan, at 90.  See also  McGuireWoods, “Legal Alert: Tax Classification of Charitable Organizations: A Primer” December 2, 2014, under “Inherently Public Charities,” bullet point 5 is “Governmental units.”


� Contracts memorializing charitable donations accomplish the important task of providing a “benefit to the community.” “Most gift promises could be treated as casual gift promises… [a]t the other end of the spectrum, bargained-for exchanges would, of course, be binding under traditional contract theory. There is room in the middle, however for binding gift promises…” Geis, “Gift Promises and the Edge of Contract Law,” Vol. 2014 Univ. of Ill. L. Rev., 3, at 683-684. 





� Sullivan, at. 91, fns. 52 and 53. 





� “In the U.S., the popularity of charitable naming rights exploded in the mid-1990s.” Drennan, W. “Charitable Pledges: Contracts of Confusion,” 120 Penn St. L. Rev. 477 (2015), at 499 (citations omitted). “These days, ‘organizations… cannot hope to raise the sums required for ambitious [projects] without being able to dangle the carrot of a donor’s name emblazoned over the door’.” Id. fn. 144, citing Pogrebin, R., “Goodbye, Avery Fisher. Hello, Somebody Else,” N.Y. Times, Nov. 14, 2014, at A1.





� 964 NYS.2d 152 (N.Y. App. Div. 2013).
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� Reed, 964 NYS 2d at 157.
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