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Case No. 141268.Q/CONFIDENTIAL/ 2014

CONFIDENTIAL

       , 2014

The Honorable X           
Alderman,   th Ward

City Hall, Room    
Chicago, IL 60602

Re:  Case No. 141268.Q

Dear Alderman X       :

You are the Alderman of the City's      Ward.  On [date]   , you sent me a letter requesting an advisory opinion regarding a potential business opportunity for your [spouse] that involves an aspect of the redevelopment of the [real estate site]            , located in your Ward.  Your [spouse]                 XS, is a real estate agent, currently an independent contractor with [R]                            .  XS might be engaged to sell single-family homes in a portion of that redevelopment site.  For the reasons discussed in this letter, we conclude, as a legal matter, based on the facts you presented, that XS’s participation in this opportunity as you have described it would not present a conflict of interest or place you in violation of the Governmental Ethics Ordinance (the Ordinance), but we strongly recommend that XS forego this opportunity so that you can exercise your aldermanic judgment and authority in this major redevelopment project without fear of being accused of having a conflict of interest or of confusing your own or your family’s interests with your aldermanic duties.
Facts.  Your [spouse’s] potential business opportunity concerns single-family homes that may be developed on [the real estate site]                                         located in your Ward.  The property                                                             , has been managed,                   , by [C]                        .  [C]     has been actively trying to sell the property.  As part of its efforts, you wrote, [C] has worked with your office and the community, through dozens of community meetings, to develop a workable and acceptable site plan that would include residential and commercial spaces.  The site plan includes a large residential tower, greenspace, and about [#]   single-family homes.  

[C]     has recently found a contract purchaser, [D]                  .  [D] plans to buy the entire property, but its specialty is not in single family home development.  So [D] has approached a separate company called [H]                      for that portion.  [D] and [H]have not yet entered into a contract, but, you wrote, the current timeline contemplates that [C]would close with [D]      on the single family portion of the property in early October, and then [H]would purchase and close on that portion in early November, and immediately thereafter begin demolition and construction of some of the single family homes before the end of the year.  You also wrote that the single-family home portion of the site would be completely separate from the planned development that will cover the rest of the campus (including the tower).  Completion of this tower will include the utilization of Tax Increment Financing (TIF) funds to demolish the current buildings.  But, you wrote, [H] will not seek any such assistance with respect to the single family home portion, and would have no interest in the vertical development.  You also wrote that no zoning change would be needed for the single family home portion of the property.

                  You sent a summary of these transactions that will be sent to the surrounding community. It states that [C] and the [owners]                     agreed to a deal along the lines of “what we as a community have agreed to in principle some two years ago.” It then goes on to say that:

“[w]e are in discussions with the City’s Planning Department and the architects for [D].  When [D] has a visual for the project proposal, we will make it available.  In the meantime, I will continue to meet with the representatives of the neighborhood group                               … and update them and seek their input as necessary.” 

and then that:

“[i]t is contemplated that the greenspace [between the vertical building and the single family homes] … will require city assistance for demolition and site preparation, as well as potential some reimbursable rehabilitation costs.  There will also be some city involvement in the creation of the greenspace.  It was for these anticipated purposes that the [TIF] District was created initially.”

You wrote also that [H] has, in the past, engaged [R]                 , including your [spouse] to assist in selling their properties.  While there currently no agreement, there is a possibility that [D] would look to engage [XS]   (again) for these single family homes, or a portion of them.  

You have requested an opinion addressing whether that engagement would present a conflict of interest or be otherwise prohibited by the City’s Governmental Ethics Ordinance.

Law and Analysis.  Several provisions of the Governmental Ethics Ordinance apply.  The most important are §§2-156-030(b) (entitled “Improper Influence”), and 2-156-080(b)(2) (entitled “Conflicts of interest; appearance of impropriety”), each amended effective November 1, 2012.  They provide, respectively, and in relevant part:


(b) No elected official, or any person acting at the direction of such official, shall contact either orally or in writing any other city official or employee with respect to any matter involving any person with whom the elected official has any business relationship that creates a financial interest on the part of the official, or the domestic partner or spouse of the official, or from whom or which he has derived any income or compensation during the preceding twelve months or from whom or which he reasonably expects to derive any income or compensation in the following twelve months.  In addition, no elected official may participate in any discussion in any city council committee hearing or in any city council meeting or vote on any matter involving the person with whom the elected official has any business relationship that creates a financial interest on the part of the official, or the domestic partner or spouse of the official, or from whom or which he has derived any income or compensation during the preceding twelve months or from whom or which he reasonably expects to derive any income or compensation in the following twelve months.

(b)(2)
To avoid even an appearance of impropriety, any member of the city council who has any business relationship with a person or entity with a matter pending before the city council or any committee: (1) that creates a financial interest on the part of such member, or the domestic partner or spouse of such member ... shall publicly disclose the nature of such business relationship or income or compensation on the records of proceedings of the city council, and shall also notify the board of ethics of such relationship within 96 hours of delivery by the clerk to the member, of the introduction of any ordinance, resolution, order or other matter in the city council, or as soon thereafter as the member is or should be aware of such potential conflict of interest… He shall abstain from voting on the matter but shall be counted present for purposes of a quorum.  The obligation to report a potential conflict of interest under this subsection arises as soon as the member of the city council is or should be aware of such potential conflict.  For purposes of this subsection (2) only: "matter pending before the city council or any council committee" shall refer to council action involving the award of loan funds, grant funds or bond proceeds, bond inducement ordinances, leases, land sales, zoning matters, the creation of tax increment financing districts, concession agreements or the establishment of a Class 6(b) Cook County property tax classification.

The definition of “financial interest” (§2-156-010(l), also amended effective November 1, 2012), provides that financial interest means, in relevant part: “an interest held by an official or employee that is valued or capable of valuation in monetary terms with a current value of more than $1,000.00, provided that such interest shall not include (1) the authorized compensation paid to an official or employee for any office or employment …”

Read together, these sections prohibit you from either participating in or voting on any City Council matter or from contacting any other City employee or official in any City department (including not only other City Council personnel, but also those from other City departments like the Plan Commission, Department of Planning & Development (Planning), Transportation (CDOT), Business Affairs and Consumer Protection, Buildings (BACP), or the Mayor’s Office), regarding any matter, if that matter: (i) involves a person with whom you have a business relationship that “creates a financial interest” for either you or your [spouse]            ; or (ii) has yielded to you any income or compensation in the preceding twelve month period, or that you expect would yield income to you in the next twelve months.

(i) Would your [spouse]         have a financial interest in any matter involving a person with whom you have a business relationship, which matter might in the future need to be presented to or discussed with other City employees or officials relating to the overall                           : for example, matters involving aspects of this large project that might be presented to the City Council or, say, the Departments of Buildings (in the form of Certificates of Occupancy), or CDOT (for street reconstructions), or Planning (for zoning or TIF matters), or BACP (for licensing matters)?  As a technical legal issue—and as we have recognized in past cases                                         —[XS]is not an owner of [R]                                                         , but rather an independent contractor of it; moreover, [R’s]       relationship with [H], the developer of these single-family homes, would be contractual. The term “financial interest” is predicated on ownership in a matter or person; it expressly excludes “the authorized compensation” paid for “any” employment.  

Thus, we conclude that neither you nor your [spouse] would have a financial interest in any City matters in which either [H] or [C] were the applicant or party, that is, in either the development of the single family homes, or the vertical tower or residence portions of the project. So, the prohibitions upon you that would be triggered (in §§ 2-156-030(b) and -080(b)(2)) were either of you to have a financial interest in the matter would not be triggered in this potential business arrangement, unless a specific client of your [spouse’s] (perhaps a home seller or buyer) him-, her- or itself were to have a matter pending before the City Council or other City agency and were to seek your assistance, recommendation or vote in your capacity as           Alderman.

(ii) Would you derive compensation from a matter arising out of this project that might be presented to the City Council or another City department, say, the Departments of Buildings (in the form of Certificates of Occupancy), or CDOT (for street reconstructions), or Planning (for zoning or TIF matters), or BACP (for licensing matters)? These Ordinance provisions trigger the requirement for you to recuse and disclose if you were to derive the income or the compensation, not your [spouse] we have recognized in past cases (see, e.g., Case no. 08023.CNS), [XS’s]    business is [your spouse’s] independent occupation, business and profession: you are not an owner or employee of [that] business, and do you not take part in [that] business’s operation or management.  

Thus, even were she to derive compensation from selling homes for [H] (or whatever subsidiary it may create for this purpose, which entity would then contract with [R]  , which would then contract with your [spouse]), such compensation to her would itself not trigger the prohibitions in these sections as to your conduct as an alderman.  Even if this compensation were attributed to you, it would require you to recuse yourself from any City decisions or actions involving the project or various aspects of the project—it would not prohibit your [spouse] from taking on this engagement or deriving such compensation.

For the foregoing reasons, we conclude that [your spouse’s] participation in this project as a residential selling agent for [H] and its single-family homes, as described above, would not place you in violation of the Ordinance (it would not, legally speaking, be a prohibited “conflict of interest” for you).  However, this is, obviously, a complex, multi-faceted transaction.  Some of those facets, we know in advance, will require City action as the project progresses: this City action will include TIF assistance, greenspace permitting, further community hearings, planned development hearings, and ultimately inspections and certificates of occupancy.  And that represents just what is predictable.  A project of this magnitude will likely involve a plethora of unpredictables, and when they occur, the developers and/or community will undoubtedly turn to you for your guidance, expertise, intercession, and/or refereeing skills.  As to your past involvement, for two years, you and your office have already helped to “craft” the look of the project and its architectural “footprint” and sought community support for it, by keeping the community apprised of what the site may and should look like and by soliciting and incorporating community input.  

Moreover, you and your office plan to be further involved in future aspects, such as the final look of the large                 building, greenspace, reimbursable rehabilitation costs, and demolition and site preparation.  However, you did state that, for the single family home portion of the project (in which your [spouse] would be involved), there will be no zoning variances needed, and thus you do not predict needing to become involved in that portion of the project as the Alderman.  But, even though those aspects (listed above) that you know in advance will necessitate City involvement, will not, per se, directly affect the contract between the developer of the single-family homes      and [R]      , or directly affect [R’s]       contract with your [spouse]   to sell those homes, in fact those two contracts, and your [spouse’s]       participation in the project itself, are contingent upon factors that you can affect, and that you will be called upon to affect, including but not limited to these predictable City actions and decisions.  Over the next few years, your services, skills, and expertise as an Alderman and representative of the Ward’s best interests will no doubt be used, tested and exercised regularly should the [C-D] and then the [D-H] deals close as planned, and the project proceed as planned.

In other words, your involvement as Alderman in this major project as a whole seems to be “just beginning.”  While at this time it appears that your (predictable) involvement as an Alderman will be mostly with respect to the portions of the project that do not specifically concern the development of the    single-family homes, it is reasonable to infer that you may be asked to get involved in some aspects of the single-family home portion.  Although this single-family home portion will be developed by a separate company, it is definitely linked in concept, design and community buy-in to the project as a whole (buy-in that your office was instrumental in securing). Were your [spouse]    to become the home-selling agent for these single-family homes, the impartiality of any aldermanic decision you would make regarding any aspect of the project would be questioned. Further, as the Alderman of the      Ward, your leadership on and participation in these myriad City matters is inescapable: we believe that it would not be in your (or your Ward’s) best interests for you to recuse yourself from such participation in the future, from a project of this magnitude, which will involve street closures, disruptions, noise, and other things that will require your regular attention and judgment. The perception of a conflict of interests, or that you would be confusing your aldermanic responsibilities with your [spouse’s] business interests, would only be aggravated by your (required) participation in the myriad aspects of this project as a whole, even if those aspects do not directly involve the projects’ single family home portion.

For these reasons, Board staff strongly recommends that your [spouse] forego any participation in this project.  It is very likely that you will need to get involved in different aspects of this project over the next few years even more than your and your office already have.  (Cf. Case No. 13056.Q, in which we advised one of your aldermanic colleagues, whose [spouse] was considering becoming a residential real estate agent, that [the spouse] not represent buyers or sellers in real estate transactions for property located within the ward, because the alderman would not be able to contact any other City employee or official with to any matter involving these buyers or sellers, or with respect to  brokerage firm itself—including suggesting, making or writing recommendations for zoning matters or other permitting matters affecting such real estate.)  
Our advice in this situation is also consistent in spirit with our advice in Case No. 12049.Q, involving an alderman’s] outside law practice.  There we counselled [the alderman] to act as though that [she] had a “business relationship” with all of the firm’s clients—even though [the alderman]would personally derive no compensation from them, would not be a partner in the firm, and would derive  compensation only from matters on which [the alderman] would work personally—and thus to subject herself voluntarily to the prohibitions of §2-156-030(b) (meaning that [the alderman] would not contact any other City official or employee on City matters involving these firm clients). The analogy here is that, in a high-profile project (like this one) which you know will require your aldermanic attention, you should assume, in effect, that your [spouse’s] income from a specific aspect of that program would be yours, thereby requiring your recusal—but since your recusal from your aldermanic responsibilities in a project of this magnitude is neither advisable nor feasible (and would subject you to accusations that you have violated the spirit of the conflicts of interest provision cited above, and the aspirational code of conduct), we strongly recommend that your [spouse]   forego this opportunity.

Conclusion and Recommendation.  We conclude that your [spouse’s] participation in this project as a residential selling agent for [H] and its single-family homes, as described above, would not place you in violation of the Ordinance (it would not, legally speaking, be a prohibited “conflict of interest” for you). However, we strongly recommend that [your spouse] forego this opportunity so that you can exercise your aldermanic judgment and authority in this major redevelopment without fear of being accused of a conflict of interest, or of confusing your own or your family’s interests with your aldermanic duties.  Our conclusion and recommendation to you do not necessarily dispose of all the issues relevant to this case, but are based solely on the application of the City’s Governmental Ethics Ordinance to the facts stated in the opinion.  If those facts are inaccurate, please notify us, as a change in facts may change our conclusions.  Board staff also notes that other state or City rules, regulations or laws may apply to this case, and advise you to seek private counsel to ensure your compliance with them.

We appreciate your conscientiousness, as always, and your patience, as my staff and I have worked through the nuances of your request and of these recently amended sections of the Ordinance.  Please contact me with any questions.

Yours very truly,

Steven I. Berlin, 

Executive Director
� If either of those were the case, then, under §2-156-080(b)(2), you would also be required to disclose your [spouse’s] interest to our office and on the records of any Council committee or full City Council meetings at which it is on the agenda. 





� We would also caution you that this perception would be greatly exacerbated in light of §2-156-005(a)(1), which was also enacted on November 1, 2012 and constitutes an “aspirational code of conduct.” It provides: “The code of conduct set forth in this section shall be aspirational and shall guide the conduct of every official and employee of the city. All officials and employees of the city shall: (1) remember that they are public servants who must place loyalty to the federal and Illinois constitutions, laws, and ethical principles above their private gain or interest.”








