CONFIDENTIAL

March 19, 2014 

[redacted]
Re:
ADVISORY OPINION, Case No. 13053.A
_____________________________________________________________________________

I.
Summary and Recommendation 
You are [an employee] with the Department [redacted] and are a sworn Illinois law enforcement officer.  You said that you have worked only at [redacted] since you began working for the City in [redacted].  On November 4, 2013, you requested an opinion regarding whether the Ordinance restricts or prohibits your outside employment and business ownership.  You explained that [redacted], you formed a private [redacted] company, [redacted] and are its sole owner.  [Redacted], [your company] obtained its first contract to provide security services as part of the Chicago Public Schools (“CPS”) Safe Passage program.  It is a month-to-month contract with [redacted] a school in Chicago.  

This case raises the issue of whether a sworn law enforcement officer employed by the City’s Department [redacted] can own, operate within City limits, and derive income from a private security business that is under contract with [a Chicago school] to provide security services for the “Safe Passage” program without violating the Governmental Ethics Ordinance (“Ordinance”).  The Ordinance’s “money for advice” provision at §2-156-142(f), prohibits City employee or officials from soliciting or accepting money or other thing of value in return for advice or assistance on matters concerning the operation or business of the City, although they may accept compensation for services wholly unrelated to their City duties and responsibilities.  

Board staff reviewed the documents you provided [redacted] and researched policies from the Chicago Police Department (“CPD”) and other municipalities across the nation regarding their sworn officers who engage in outside employment.  [The Department] does not have its own policies regarding outside employment for sworn officers.  

On the facts presented, the Board agrees that although the provision of providing “security” is present at both positions it has determined that: 

1) 
The location, the nature of the security provided, and the actual day-to-day operation of each position are wholly unrelated; and

2) 
The sworn officer is not in violation of the Ordinance by owning the company that provides the security services as precisely described below, and deriving income from those services.
The Board also notes that its determination does not address or apply to sworn law enforcement personnel employed by the City who seek outside employment other than that described in this advisory opinion.  A statement of the facts and our analysis follows.
II.
BACKGROUND FACTS 

A.
Your City and Outside Employment  
You said that [redacted] you began working for [the Department] [in security], [redacted].  You said that your primary responsibilities as [a Department] officer are to secure [the facility], supervise security officers, and perform administrative functions.  This administrative work includes conducting roll call, dispensing officer assignments, investigating complaints, completing reports with recommendations on your investigations, ensuring that officer’s posts are secured and answering officer inquiry calls.  You said that [another employee] handles personnel-related matters (e.g., approving vacations) and prepares the schedules and assignments, which you then distribute to the officers, although you would be responsible for preparing these schedules and assignments only when [that other employee] is unavailable. 

You explained that when you complete an investigation, you tender your reports to [the Department’s] human resources bureau but that the [Department] Commissioner ultimately makes the determination.  You attend hearings as needed to represent the City.  You also explained that, although the other [Department] officers you supervise are sworn Illinois law enforcement officers with the authority to arrest, your division only detains a subject until the CPD arrives and makes the arrest. 

As the owner of [your company], you said that you provide sworn and certified law enforcement personnel for private and public clients (such as the CPS), as required by contract and ensure shifts are covered.  You have four employees at [your company], and it has only the one contract with [the CPS school] (discussed below). 


B.
Safe Passage Program
In response to the closing of many neighborhood schools, CPS expanded its Operation Safe Passage program in August 2013 to provide safe routes for children as they travel to and from school.
  CPS worked with several City departments, including the CPD, the Chicago Fire Department, and the Office of Emergency Communications and Management, to coordinate the safest routes.  The program, also aimed at developing an effective school community watch, is organized so that the schools
 (“Vendors”), who put the contracts out for bid, work in conjunction with community groups, intervention programs, and security companies (“Providers”) to hire workers to safeguard the routes and de-escalate conflicts that may arise.
  Although CPS listed general qualifications for these positions, e.g., pass background check, ability to de-escalate conflicts, and read/write incident reports, each school vendor may include additional qualifications.
  School vendors working under the Safe Passage program are paid with CPS or CPS-administered funds.
 
C.
[CPS] Safe Passage Contract 

[The CPS school] is located [in Chicago] and is one of the vendors that included additional qualifications for its safe passage providers.  It offered a month-to-month contract and requested that providers furnish both certified and sworn law enforcement officers.  Both sworn and certified officers can carry firearms, but only sworn officers have the power to arrest.
 

[The CPS school] awarded your security company, [redacted], a month-to-month contract that began on [redacted] 2013, and that either party can cancel upon written notice.  [Your company] agreed to provide one sworn and one certified officer to work from 4:00 p.m. to 7:00 p.m., five days per week, to cover a route between the school and a nearby bus stop.  Apart from you, no other [company] employee working at [the CPS school] is a City employee.    
You said that you did not want to violate any City ordinances, but had not realized that the contract with CPS might be an issue until after you completed the Board’s 2013 ethics training, and wished the Board to address whether this contract puts you in violation of the Ordinance. When you contacted the Board in November 2013, your company had already begun performing the [CPS] contract.  Board staff advised you then that your question involves an interpretation of the Ordinance’s “money for advice” prohibition, and would require careful analysis.  Staff was also keenly cognizant of the potential harm to [CPS] students that could result if your company needed to stop immediately providing these safe passage security services.  Therefore, staff advised you to have [your company] continue performing under the contract until the Board issued its opinion.  

D.
Outside Employment Policies for Sworn Officers Nationwide
[The Department] does not have its own policies regarding outside employment for its sworn officers. Therefore, staff researched policies from CPD and other municipalities across the nation.
  There exists a general acknowledgment that privately managed public events, e.g., City marathons, need trained law enforcement personnel to maintain the peace.
  Our research indicates that some jurisdictions prohibit outside employment if a condition of the employment requires that a sworn officer perform the work.
  However, jurisdictions that allow sworn officers to work second jobs, allow it if the work would “not adversely affect job performance or otherwise conflict with the City’s interest.”
  Common factors for allowing it include that the outside job (i) cannot be “incompatible with the proper discharge of official duties; (ii) cannot bring disfavor or disrespect upon the officer, the department, or the City; (iii) impede the performance of official duties; (iv) make use of any City resources; or (v) occur during regular working hours.”
  

The CPD has promulgated its own rules for sworn and civilian/exempt personnel, but specifically prohibits outside employment for both types of personnel “[w]here … a use of official police authority … [i]s a condition of secondary employment.”
  Under CPD’s rules, “[s]worn … members covered by labor agreements are not required to submit a Dual Employment form,” but civilian and exempt CPD employees must complete the form (emphasis added).  A senior CPD official said that officers must abide by CPD’s rules and City ordinances.  She said that a sworn officer’s adherence to this rule is based on the “honor system,” and that CPD will only investigate when it receives a complaint of a violation of its secondary employment policy.  On the other hand, civilian/exempt staff must assure that the second job would not i) impact their official duties, ii) conflict with CPD’s interests, iii) occur during their official working hours, iv) and they cannot wear their uniform or use their service weapon at the outside job.

The senior CPD official also confirmed that CPD officers may not have a second job that requires the use of their official police authority.  She explained that if a sworn officer “moonlights” as a security officer, he does not have to complete the outside employment form, but he is also not violating CPD’s rules because, as a security officer, he is not required to use his police authority and is prohibited from using his service weapon.  If the outside security job requires sworn officers, then CPD sworn officers cannot take that position.  

Nonetheless, recognizing the need for sworn officers at privately managed public events to maintain the peace, CPD has a “details” division for special events, e.g., the Chicago Marathon and movie or TV filming.
  In this division, sworn officers are permitted to use their police authority, wear their uniforms, use their squad cars, service weapons, and other City law enforcement resources, but are paid by the City through the third party requesting the presence of law enforcement.

III.
LAW AND ANALYSIS

As an initial matter, we note that the Ordinance does not have a specific provision that authorizes or restricts outside employment for City personnel, but it does impose various prohibitions on them in both their City and secondary jobs.  The City’s outside employment rule and criteria, found in the Personnel Rules, mandates that employees wishing to engage in secondary employment must first obtain their department head’s written approval.
  The City maintains a dual employment form on which the employee lists the name of the prospective employer (including self-employment), type, place, and work hours.
  In making a determination, department heads consider whether the job would interfere with City duties, involve any conflicts of interest, occur during regular or assigned working hours, and that the employee must be available if called for emergency service by the City.
  Your dual employment form was approved on [redacted] 2013.  

We now address the relevant sections of the Ordinance.

A.
Money for Advice
The issue in this case arises under the Ordinance’s “Money for Advice” provision, §2-156-142(f), which provides that:

No employee… shall solicit or accept any money or other thing of value … in return for advice or assistance on matters concerning the operation or business of the city; provided, however, that nothing in this section shall prevent an … employee … from accepting compensation for services wholly unrelated to the … employee’s city duties and responsibilities and rendered as part of his or her non-city employment, occupation or profession.    

This provision prohibits City employees, like you, from receiving any money, compensation, tip, or other thing of value, in exchange for giving advice or assistance on any City governmental matter or business to any person, such as the client or customer of an outside business that the City employee owns. The restriction does not apply to City employees who accept compensation for services that are wholly unrelated to their City duties and responsibilities.
  From the standpoint of government ethics, this is both an anti-bribery provision and an “anti-double-dipping” provision.  In other words, a City employee cannot be paid by a third party to do the same thing that the City already pays you to do.

As a threshold matter, although Safe Passage services are paid with CPS or CPS-administered funds, it is included in the rubric of the operation or business of the City, given that many City departments are and have been involved in organizing and directing the Safe Passage program, including the CPD, Chicago Fire Department, and the Office of Emergency Communications and Management.  
Therefore, this case turns on whether your City job and responsibilities of securing people and property at [the facility] is wholly unrelated to the security work you perform at [your company] pursuant to the Safe Passage program for students.  If it is wholly unrelated, then this restriction is inapplicable and the Ordinance does not prohibit you from receiving or deriving any income from this contract.

[Redacted] your specific duties (dispensing officer assignments, supervising officers, ensuring officers posts are secured, etc.) are performed for the single purpose of protecting and securing [the facility].  However, the CPD actually make the arrests, and not the [Department] officers, even though you are a sworn officer with that authority.  Additionally, CPD, and not [the Department], is the primary law enforcement [redacted].  

In considering whether the security work at [the facility] and through Safe Passages is wholly unrelated, the Board considered many of the same factors commonly identified in this and other law enforcement jurisdictions.
  In this case, providing safe passage to students is: (i) not incompatible with the proper discharge of your official City duties at [the facility]; (ii) would not likely bring disfavor or disrespect upon you, [the Department], or the City; (iii) would not impede the performance of your official duties at [the facility]; (iv) would not make use of any City resources; or (v) occur during your regular working hours.”
  Moreover, the Board notes that there is a compelling need for trained security personnel to ensure public safety, particularly for Chicago public students.  Schools like [CPS] require such skilled services and personnel for the Safe Passage Program (among other events), apart from and in addition to the security services provided by local law enforcement, namely CPD.  However, only a limited number of persons are qualified to accept and perform these “private security” services, which CPD permits its sworn officers to engage in.  It would also be “a great loss to everyone concerned,”
 should a trained City employee not be permitted to continue working to protect children through your outside employment.  

In conclusion, the Board notes that the provision of “security” is present at both positions.  However, the Board believes the location, the nature of the security provided, and the actual day-to-day operation of each position are wholly unrelated to each other.  Therefore, the Board determines that you and [redacted], your company, are not prohibited from providing services to [the CPS school] through the Safe Passage services contract.
B.
Interest in City Business
Section 2-156-110 of the Ordinance, entitled Interest in City Business, states in relevant part that: 


[N]o employee shall have a financial interest in his own name or in the name of any 
other person in any contract, work or business of the City … whenever the expense … is 
paid with funds belonging to or administered by the city.  A “financial interest” is defined 
as, [A]n interest held by an employee that is valued or capable of valuation in monetary 
terms with a current value of more than $1,000.  §2-156-010(l).  

This section does not apply to contracts that City employees have with the City’s sister agencies, such as the CPS.
  Because your contract is with [redacted] CPS, and not with the City, this provision is inapplicable to your question.  Nonetheless, we caution you to ensure that, for as long as you own [your company], it not enter into any contract, subcontract, work, or business with the City (more specifically, any City contract or subcontract that would yield you an interest of more than $1,000 (figured by multiplying your percentage of ownership in the entity -100% - by the gross amount of the contract or subcontract).
  
IV.
Determination and Recommendation
The Board agrees that you provide “security” at both your City and secondary employment positions.  However, the Board concludes that the location, the nature of the security provided, and the actual day-to-day operation of each position are wholly unrelated.    Therefore, the Board determines that you are not in violation of the Ethics Ordinance by owning a company and providing services to [CPS] through the Safe Passage services contract.
The Board emphasizes that its conclusion and determination does not address or apply to sworn law enforcement personnel employed by the City who seek outside employment, other than that described in this opinion, involving the CPS’s Safe Passage program or its successor.

V.
Other Applicable Restrictions

Although the Ordinance does not have an outside employment provision, there are provisions in its Code of Conduct that address restrictions and conflicts that might arise in outside employment situations.  Based on the facts of this case, the following are specific restrictions that the Ordinance imposes on your outside employment activities:

1.
“Conflicts of Interest; Appearance of Impropriety.”  Section 2-156-080 states: 

 

No official or employee shall make or participate in the making of any governmental decision with respect to any matter in which he has a financial interest distinguishable from that of the general public, or from which he has derived any income or compensation during the preceding twelve months or from which he reasonably expects to derive any income or compensation in the following twelve months.
 

This section prohibits you from participating in or making any governmental decision regarding any matter that would be pending before your department.  

 

2.
“Fiduciary Duty.”  Section 2-156-020 states:

Officials and employees shall at all times in the performance of their public duties owe a fiduciary duty to the City, and 

“Confidential Information.”  Section 2-156-070 states: 

No current or former … employee shall use or disclose, other than in the performance of his official duties and responsibilities, or as may be required by law, confidential information gained in the course of or by reason of his position or employment. 

These provisions prohibit you from accessing and using business records that would not be available through a Freedom of Information (“FOIA”) request for your outside business activities. These provisions also prohibit you from accessing and using information that would be available through the FOIA, but for which you did not submit a formal FOIA request, to use for your outside business.
  You are also prohibited from receiving or deriving any private benefit by virtue of your City position, or from using your City title or privileges in your private business. 

 

3.         “City-Owned Property.”  Section 2-156-060 states:

 

No official or employee shall engage in or permit the unauthorized use of City-owned property.
You are prohibited from using City time or City-owned property or resources in the course of your outside employment.  This includes making telephone calls, writing emails, or handing out business cards relating to your private security business while working on City time or property.  

4.
“Representation of Other Persons.”  Section 2-156-090 states, in relevant part, that:

 

(a) No employee may represent, or derive any income or compensation from the representation of, any person other than the City in any formal or informal proceeding or transaction before any City agency in which the agency’s action or non-action is of a nonministerial nature, [or] any judicial or quasi-judicial proceeding; and

(b)  No employee may derive any income or compensation from the representation of, any person, in any judicial or quasi-judicial proceeding before any administrative agency or court in which the city is a party and that person’s interest is adverse to that of the city.
 

This provision prohibits you from representing or receiving any compensation for the representation of any third party, including your own business, in any proceeding/transaction before [the facility], the Department for which you works.  You are also prohibited from representing or receiving compensation in any City transaction where the City is a party to the proceeding and the third party’s interest is adverse to the City’s interest.  

The Ordinance provides that City departments may have stricter rules than those in the Ordinance.  Although you stated that [the Department] does not have a rule addressing this issue, we recommend that you consult with your Department Head or Division Chief regarding [the Department’s] own rules and position. 
VI.
Reliance
This opinion may be relied on by any person involved in the specific transaction or activity with respect to which this opinion is rendered. Please be reminded that, under the Ordinance, all recommendations of the Board of Ethics are confidential.  Therefore, to maintain confidentiality, we request that you not discuss or disclose the information contained in this opinion, except as necessary to address this matter.

Sincerely, 

___________________________

Stephen W. Beard

Board of Ethics, Chair
� See, cps.edu/Programs/Wellness_and_transportation/SafetyandSecurity/SafePassage/Pages/Safepassage.aspx; and chicago.cbslocal.com/2013/06/15/cps-to-hire-600-people-for-safe-passage-routes. 


� For purposes of the Safe Passage Program, “CPS schools” includes the City’s public and charter schools.  


� See, � HYPERLINK "http://cps.edu/News/Press_releases/Pages/02_18_2010_PR1.aspx" �cps.edu/News/Press_releases/Pages/02_18_2010_PR1.aspx�, and www.brightstarcommunityoutreach.com/ component /content/article/75. 


� Id.   


� See generally, http://www.cps.edu/Pages/safepassage.aspx.


� See, 720 ILCS 5/2-13.


� See, TribLive, “Report on Pittsburgh police department and moonlighting policies expected within week,” Jul 1, 2013; Alabama League of Municipalities, “Off-Duty Police Officers,” Winter 2011; Daily Record, Annapolis, “Anne Arundel Police Brass Moonlighting for Cordish,” Nov. 14, 2011; Bureau of Government Research, “Moonlighting  An Overview of Policies Governing Paid Police Details,” Aug. 2011; EthicsinPolicing.com, “Moonlighting by police also benefits public?” Aug. 10, 2011; Municipal Association of South Carolina, “Moonlighting: benefit or liability?” Apr. 2011; WTOP, “Ethics Commission Opposes Police Moonlighting,” Sept. 5, 2007; PoliceOne.com, “Legal Eagle: Moonlighting & Civil Liability,” Jan. 12, 2007; Capital Gazette, “Ethics panel fights police moonlighting appeal,” Dec. 14, 2004; LA Times, “Police Panel Concerned Over Officers Moonlighting as PIs,” Mar. 15, 2006; and FBI Law Enforcement Bulletin, “Outside Employment Guidelines for Law Enforcement Agencies,” Jan. 1997.


� See, Detroit Police Department Manual, Directive 103.5; Cincinnati Police Department, Policy 19.140 - Outside Employment; Municipal Association of South Carolina, “Moonlighting: benefit or liability?” April 2011.


� Supra FN 6.


� See, Philadelphia Board of Ethics Nonpublic Formal Opinion No. 2012-001; Philadelphia Executive Order No. 2-11, Regulation of Outside Employment and Self-Employment of City Officers and Employees; Detroit Police Department Manual, Directive 103.5; Cincinnati Police Department, Policy 19.140 - Outside Employment. 


� Id., See, Philadelphia Board of Ethics Nonpublic Formal Opinion No. 2012-001; Detroit Police Department Manual, Directive 103.5; Cincinnati Police Department, Policy 19.140 - Outside Employment.


� See, CPD Policy, Employee Resource E01-11, Secondary Employment; and Section IV.  


� See, CPD Policy, Employee Resource E01-11-01, Dual Employment Form, Section II and Section III.


� See, CPD Policy, Employee Resource E07-01, Voluntary Special Work Opportunities.  


� These details were formed with Board involvement.  In 2009, a CPD Commander who headed a unit that provided security services for movie “shoots” asked the Board whether the Ordinance allowed him and his unit to be paid directly by the movie production company for providing these services.  He was advised that the security work for the production company is not wholly unrelated to his CPD City duties, and that in order for him and his fellow police officers to comply with the Ordinance, and not violate the money for advice provision, the production company would have to pay CPD and CPD would then have to distribute the income to his unit.  This way, they would not be receiving money from someone other than the City, and the City could effectively extend its police services while enabling the City to derive additional revenue.


� Personnel Rule XX, Section 3(b) states, “Outside employment is any paid employment performed by an employee in addition to his or her employment with the City.”


� Id.


� Id., at subpart (a).


� See, Board Case Nos. 10005.A, 09012.A, 02011.A, 98062.A, and 91041.A.


� Supra, FN 10.


� Id.


� See, Board Case No. 90029.A (Board determined that City employees, who participated in an otherwise prohibited City program, found not in violation of Ethics Ordinance based on the totality of circumstances and equitable principles.)


� The City’s sister agencies are the CPS/Board of Education, the Chicago Transit Authority (CTA), Chicago Park District, City Colleges (CCC), Metropolitan Pier and Exposition Authority (MPEA), and the Public Building Commission.  See §§2-156-445(a) and §2-164-040(a).  The term doing business is defined as “any one or any combination of sales, purchases, leases or contracts...in an amount in excess of $10,000 in any twelve consecutive months.”  See §§2-164-010(f) and 2-156-010(h).


� This would mean that Special Service Areas (“SSA”) cannot enter into contracts with security companies owned by CPD personnel.�


� The Board is not addressing here the question of whether the Ordinance prohibits CPD personnel from being employed by companies that are under contract with Special Services Area (SSA) service providers to provide security services to the SSAs, with funds administered by the City (the Board has already determined that the Ordinance does prohibit them from owning such companies).  That issue will be addressed if and when it formally comes to the Board for a resolution.


� See, Board Case No. 92014.A (Board determined that the Ordinance’s fiduciary duty provision prohibited City employee from using information gathered in her City position to obtain a private benefit.)
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